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II. Does the information subsequently shown by the 
Defendant to the Court with regards to a leak of information by 
the County Attorney's office, subsequent death threats to the 
defendant, and lack of actual notice of trial entitle the 
Defendant to a new trial. 
DETERMINATIVE LAW 
Utah Constitution Article I, Section 12: 
"In criminal prosecutions the accused shall have 
the right to appear and defend in person and by 
counsel . . . to testify in his own behalf . . . 
to be confronted by witnesses against him. . . . 
Utah Code 77-1-6: 
Rights of Defendant; 
(1) In criminal prosecutions the Defendant is 
entitled: 
(a) To appear in person and defend in 
person or by counsel. . . . 
Utah Code 77-35-17: 
(a) In all cases the Defendant shall have the 
right to appear and defend in person and by 
counsel. The Defendant shall be personally 
present at the trial with the following 
exceptions: 
(2) In prosecutions for offenses not 
punishable by death, the Defendant's 
voluntary absence from the trial after 
notice to Defendant of the* time for 
trial shall not prevent the* case from 
being tried and a verdict or judgment 
entered therein shall have the same 
effect as if Defendant had been present. 
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STATEMENT OF THE CASE 
The Defendant and a co-defendant, Timothy Schaeffer, were 
charged with Burglary of a Dwelling, a second degree felony, and 
Assault, a olass B misdemeanor after the Defendant attempted to 
confront one of two Muncey brothers regarding the defendant's 
believed observation of his wife in Muncey's car. The charges 
were based on an altercation outside the Muncey apartment and 
the co-defendants' subsequent entry into the apartment. 
Trial was set September 24 and 25, 1986, but was continued 
on the Ex Parte Motion of the State filed the day before trial 
when the victim/witnesses could not be located. (Ct. Record, 
pp. 36-38). Trial was reset for March 25 and 26, 1987 to which 
Defendant's attorney objected because of a conflict on his 
calendar. (Ct. Record, pp. 42 and 43). On March 13, 1987, his 
attorney filed a Motion to Withdraw because of lack of contact 
with the Defendant. (Ct. Record, pp. 45). The Court granted 
the Motion on May 4, 1987 after a hearing but meanwhile had set 
a new trial date of June 30, July 1, 1987. 
On June 19, 1987, the co-defendant filed a Motion to Sever 
which was granted and on June 30, 1987 the Court proceeded with 
a jury trial as to the Defendant. Prior to the beginning of 
trial, the Defendant's attorney, though no longer the attorney 
of record, and not representing the Defendant in the trial, 
made representations that Notice of Trial had been sent to the 
4 
Defendant's wife's address on March 19 and was not returned but 
he thought the Defendant had moved- (Trans, pp. 4, 1 12-20). 
In addition, a letter was sent to an uncle* of the Defendant's. 
<Trans, pp. 4, 1. 21). A follow up letter was sent May 7 and 
returned undelivered. He could not say that the Defendant knew 
of the trial date. (Trans, pp. 5, 1 12). The attorney was not 
sure that the Defendant's wife's address had ever been the 
Defendant's address, (Trans, pp. 7, 1 12), but he believed they 
were separated and had gone their separate ways. (Trans, pp. 2, 
1 20). The Defendant, who was on parole, did not maintain 
contact with either his parole officer or his attorney. 
On February 26, 1988, the Defendant filed a Motion for 
Arrest of Judgment and for New Trial and filed affidavits of 
himself and his attorney in support thereof. The Defendant, 
through his attorney had, in the fall of 1986, negotiated with 
the County Attorney to provide assistance to the police and in 
turn these charges would be dismissed. (Ct. Record, pp. 80-84). 
However, the Defendant was placed on intensive supervision and 
was instructed by his parole officer that he could not work for 
the police while on intensive supervision. 
Shortly thereafter, in January, 1987, in two separate 
incidents, he was assaulted by a knife and informed that he was 
a "narc and a dead man." He fled the State and did not maintain 
contact with his attorney and had no knowledge of the trial 
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setting. When he discovered a trial had been set and held in 
his absence in September, 1987, he arranged to turn himself in 
to the State of Washington where his wife was residing, hoping 
to serve his time there rather than in Utah* (Ct. Record, pp. 
80-89). The court denied the Motion for Arrest of Judgment and 
for New Trial. 
SUMMARY OF ARGUMENT 
When a Defendant is tried for a serious felony in his 
absence without his actual knowledge of the trial date, such 
constitutes a violation of his Constitutional right to be 
present at trial. If under certain circumstances the 
voluntariness of a Defendant's absence might be inferred from 
the Defendant's failure to maintain contact with his attorney, 
it should not be inferred in a case where the Defendant's safety 
was jeopardized by a leak from the County Attorney's office as 
to the Defendant's proposed assistance to the police and 
subsequent threats were made on the Defendant's life. 
ARGUMENT 
A defendant charged with a crime is entitled to be present 
at all stages of trial. Utah Constitution, Article I, Section 
12: Utah Code 77-1-6 and 77-35-17. (1988) 
The right to appear and defend in person is a constitutional 
one, but may be waived under certain circumstances if the 
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Defendant voluntarily absents himself from trial. State v. Lee, 
585 P2d 58 (Utah, 1978). 
However, that voluntariness may not be presumed by the trial 
court. State v. Hautz, 714 P2d 677 (Utah, 1986). 
The State has the burden of proof to show the voluntariness 
of the Defendant's absence. State v. Ross, 655 P2d 641 (Utah, 
1982). 
There are several recent cases in this state dealing with 
the question of "voluntariness11. An absence from trial on the 
advice of Defendant's counsel was deemed to be not voluntary. 
State v. Cole, 688 P2d 473 (1984). A refusal to return to this 
State while a trial was pending after having been continued 
while in progress was deemed to be voluntary. State v. Ross, 
supra. The Defendant's inability to return for trial because of 
incarceration in another state was determined to be not 
voluntary. State v. Hautz, supra. 
Utah Code 77-35-17 appears to permit trials in defendant's 
absence only where the defendant has actual notice of the trial. 
While the courts of this State have not addressed the 
question of voluntariness in any case where the Defendant did 
not have actual notice of the trial date, the courts of at least 
one other state have decided that where the Defendant fails to 
maintain contact with his attorney, the voluntariness of his 
absence will be found. State v. Love, 711 P2d 1240, 12, 43 
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(Arizona)* Such has not been decided in this State however. In 
addition, the State should not be able to benefit from such a 
rule where the Defendant's absence has been to some extent 
secured by a leak from the County Attorney's office regarding 
Defendant's anticipated work for law enforcement and subsequent 
threats on the Defendant's life have resulted. 
In addition, the threats should be found to be a "compelling 
reason" to stay away from trial even as was a mild heart attack 
in Maupin v. State, 694 P2d 720. 
Nor can the state argue that they were surprised by 
Defendant's absence and had the unanticipated expense of 
securing their witnesses and jury. The Defendant's attorney had 
earlier withdrawn because of lack of contact with the Defendant 
and thereafter the State had no contact with the Defendant on 
which it could rely. The State's awareness that the Defendant 
would not be present is also obvious from their request to 
Defendant's withdrawn attorney to be present and make statements 
for the record prior to the trial. The proper procedure would 
have been to postpone the trial until the Defendant could be 
located. 
Once the Defendant was located, a new trial should have been 
granted. The allegation of the leak from the County Attorney's 
office is unrebutted and apparently was the basis of the 
subsequent death threats. 
a 
In addition, the State benefited unfairly by an Ex Parte 
continuance of the trial in September, 1986 when the Defendant 
was prepared for trial. 
Finally, the Defendant's absence should not be regarded as 
harmless error. The co-defendant, who was represented at a 
separate trial by an attorney, was found not guilty of a 
burglary, but guilty of criminal trespass. He was the one who 
kicked the door of the apartment open. (Trans. pp. 30) 
(Judgment from Case #3524 attached as Addendum). 
CONCLUSION 
Where the Defendant had no actual knowledge of the trial 
date, was absent from the State because of a leak from the 
County Attorney's office and apparently related subsequent 
threats on his life, and was without representation by an 
attorney at the trial in his absence, he is entitled to a new 
trial and this court should so order. 
Respectfully submitted. 
Nathan Hult 
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IN THE FIRST JUDICIAL DISTRICT COURT 
COUNTY OF CACHE, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
vs. 
TIMOTHY SCHAFFER 
D e f e n d a n t . 
JUDGMENT, SENTENCE 
AND COMMITMENT 
C a s e No. 3 4 5 0 £> ^ 
Defendant, having been convicted by (X) a jury, ( ) the 
court, ( ) a plea of guilty, ( ) a plea of no contest to the 
offense of Criminal Trespass, a Class A Misdemeanor, and , 
Criminal Assault, a Class B Misdemeanor 
( ) a degree felony, ( ) a class 
misdemeanor, being now present in court and 
represented by counsel, and there being no legal reason why 
sentence should not be imposed, is hereby sentenced as follows: 
The Basic Sentence 
COUNT 2: 30 
COUNT 1:(X) For a term not to exceed ( ) _ _ months, (X) 30 
days in the (X) County Jail, ( ) Utah State Prison. 
( ) For a term not to exceed five (5) years. 
( ) For a term not less than one (1) year nor more than 
fifteen (15) years. 
( ) For a term not less than five (5) years and which mayj j£ 
be for life. 
( ) For a minimum mandatory term of ( ) five (5) years, 
( ) ten (10) years, ( ) fifteen (15) years, and which may be I ^ c5 
( ) For a minimum mandatory term of ( ) three (3) years, 
( ) six (6) years, ( ) nine (9) years, and which may be for 
life, 
( ) Said sentence is to run ( ) concurrent, 
( ) consecutive with . 
( ) To pay a fine in the amount of $ plus an 
additional 25% surcharge in the amount of $ , for a 
total of $ . The payment of the fine and surcharge 
is ordered pursuant to Utah Code Ann. 76-3-201(a) and 63-63-9. 
(X) To pay restitution in the amount of $5Q. QQ . 
( ) Upon motion of ( ) the state, ( ) the defense, 
( ) the court, count(s) are dismissed. 
(X) The ( ) execution (X) imposition of the sentence is 
stayed and defendant is placed on probation under the supervision 
of the Utah Department of Corrections for the period of time 
prescribed by law pursuant to the standard conditions of 
probation and the following special conditions: 
Required to serve 5 days on Count 1 in the Cache County 
jail with a school release from 8 a.m. to 5 p.m. On Count 2 
the Defendant is required to serve 5 days in the Cache County 
jail to run consecutively on consecutive weekends starting 
October 24. 1987, at 8 a.m. The Defendant is required to pay 
restitution in the amount of $50.00. 
Custody Remand 
Defendant is hereby remanded to the custody of:* 
(X) the Sheriff of this County. 
( ) the Sheriff of this County for delivery to the 
Department of Corrections. 
( ) the Department of Corrections. 
Recommendations 
( ) Pusuant to Utah Code Ann. Section 77-25-13(5), it is 
the recommendation of this court that defendant serve a term of 
( ) years, ( ) months. This recommendation is 
based upon the following: 
( ) It is the recommendation of this court that defendant 
be given ( ) days, ( ) months credit for 
time served in the county jail prior to sentencing. 
DATED this J "& ^ "~ day of C 'CT*-b<<^
 f 19 £ 7 . 
